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Introduction

I.  The pesukim in Ki Seitze (22:6-71) introduce this mitzvah, such that there’s a lav of “Nnpn K5
DMaN YV DNN,” and a mitzvas asseh of Nbwn nbw.

A. Interms of how to translate the lav, Rashi says the Issur is to take the mother alone.
Chizkuni says it means to take her with her children. SHC 545 also says the lav is to
take the mother when she’s on top of the nest.

1. See Minchas Chinuch who is ma’arich about this and concludes there’s a lav to take
just the mother alone, based on the gemara’s X1 X5pw by N’’5TY and Rashi on
Chumash.

B. There’s a machlokes in the Mishnah + Gemara 141a whether the asseh is XAp'vn
ynwn, such that it’s not a lav hanitak la’asseh (R’ Yehuda), or that the Asseh is to send
away the mother (even) after you violated the lav, and then it is nitak la’asseh
(Chachamim). We paskin the latter.

1. Is there even an asseh to send away the mother beforehand for the Chachamim?

a) Rambam in the Koteret (022N Sy NNpY DX DRN NYWY) and throughout makes
it sound like it’s just NwWyY5 PN, and there’s no 21N until after you violate the lav
(like N5 1an NX 2'wim). RAW makes this point — there’s no asseh for the
Rambam until after you violate the lav.

b) In contrast, SHC 545 clearly says the mitzvah is “Np'w DMp 1PN 11 DRN NOWO
D12N.” But that the lav is also pn to this asseh.

ll.  How to pronounce it? People often pronounce it 1 M>'w because the Torah calls it a 1
12X, However, the Melo Haro’im at the beginning of Perek 1pn m>'w (138b) quotes the
Shlah that the correct pronunciation is 1P M>w with a tzeirei. The reason it’s kan in the
Torah is just because it’s written belashon semichut (kan-tzipor). But when p is written
alone, it’s a kein, as evidenced by Tehillim 84:4 that WX M2 1 17T N2 NIXYN 18y DA
121 N"MIAN NNY

lll. Rambams are in Hilchos shechitah 13. It’s clear from halacha 1, 6, and 18 that a) you can’t

take the mother alone. b) You can’t take the eggs alone until after you send the mother. C) If

you took them both, it’s Nnwy5 pn to send away the mother beforehand.

IV. There are also various segulahs associated with this mitzvah, which might relate to why
people are so excited to do it:

A. Obviously, the Torah says DM N2IXM 75 2L Wwnd.

B. Sefer Hachinuch 515 quotes Chazal that it’s a segulah to have children, and darshins
this from 75 Npn 012N NN

C. Kii Yakar 22:7 says it’s also a segulah for getting married, as well as for acquiring a new
house, based on the juxtaposition to NWX WX NP? 12 + N2 WK N2 0.

N, DMNIRD-OY ¥ DX, DX IR DTI9NYING-OY IN YY-521 77173 1197 MaX-12 K12 ) !
AV YN2,712-NPN 0130-NX,DRD-NX N2WN N2Y 1,13 .0)30-5Y DD NRN-X--0'¥'20-0Y
DML NN 712
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Reasons for the Mitzvah

Rambam in Moreh 3:482; Reason for the mitzvah is since animals love their young like
people. That’s why 12 NN 1MIX is DK, and that’s also the reason for 1pn M>'w, that you
should send the mother away so she doesn’t see when you take the children, as that
causes a lot of tza’ar.

A. He quotes the gemara which says the reason we’re \mX 1"pnwn if someone says that
TN W MAX 1P DY is because MITA KON 12X DN N72APN DY MR Nyw.
And then he says we reject that amora, since that’s the opinion that we shouldn’t seek
ta’amei hamitzvos. However, we paskin you should look for ta’amei hamitzvos, and so
the reason is because of the tza’ar it causes to the animal. He further notes the goal is
that we don’t take the chicks or eggs at all, since most of the time the eggs that are
going to hatch or the little chicks aren’t even N2> 1.

Ramban al Hatorah 22:6: it’s not because N’’apn cares about the animals, but so that we

create a middah of rachmanus in ourselves. The point of the mitzvah is for us, not the

animals.

Zohar (Megillas Rus 29b): Has the opposite approach: When the bird is 1yx21, it causes a

malach of the Ofos to complain to N’’2pn, and that actually causes n’’apn to have

rachamim on his children, i.e. us. Specifically, He has rachachmim on the fact that we’ve
been kicked away from our homeland / we’re in galus, in the same way the bird was forced
to fly away. The person who shooed away the mother bird thus brought rachamim on the
whole world, which is why the Torah says D' N2IxmM 15 2L 1wnNd.

To Which Birds + Nests Does it Apply

SA 1: Only applies to an Of Tahor. Also only applies when the female bird on the nest, and
not the male. Some common examples of kosher bird are doves, pigeons, sparrows,
geese, ducks, and robins.

A. From Star-K: “However, there is generally no way the layperson can distinguish
between genders of birds. Of note, the male dove, pigeon and sparrow will usually sit
during the day while the female sits at night. Therefore, the mitzvah should be fulfilled at
night. The female American Robin, Canada Goose and Mallard Duck sit both day and
night. If the roosting habits are unknown, one should fulfill the mitzvah at night, as we
assume it is the mother on the nest”

Where is the nest?

A. Mezuman: SA 2 paskins that one is only 21 on a nest/eggs which don’t exist in your
house. This is based on 15 LI X1 2.

1. It’s clear from the first Mishnah in Shilu’ach Hakein, as well as the gemaras at the
end of the Perek, that mezuman is a A if either the birds are domesticated/don’t
run away from humans or you have a kinyan on the eggs.

NN YNNI K TN YV NN DN NANK D ;N IRY WX 1DV DTN YN 1’2 19N 1N 2
TN PTN NT NN L,DTND KXW NI DN YV 1112 NXNIN INTAN NN Yya NN pa Yown
TIX DN DNN 12N WX DM ,0%IK9 1NN MNMan )N DNYIN 1Y 1M DN 2an ,nwr wa
DNXY DX DMIANM DYV DXN N20W IWN DX D ,\)P0 MYwa 2" DyunInn , TN
1110 YW1 ,0020 INPY MIN12 WOLXN KDY 1Y 75M DN NYYw ,NHYIRD DN DX 1N DY
D IYXN YN DX ,NDIND INT 1K DNYaAn 2112 NY NNy nn 22,900 Nnd Nap e

MaX 1P YV DINKIA YV NwpN K9 DTN 112 12 Y2 Moy NMNinal DNYYY NN NPN D»wain
TNND DYL PRY AVINY "N NYT Y"1 ,D17107 WK MYTN NN NN A% X1, 7nn s
MWD NYTN 1NN 122WN) 12NN, TAY NN KON
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2. Further, the gemara at the end of the perek says that even when a nest is in your
reshus, so long as the bird hasn’t left the eggs/nest, one still has a mitzvah.
Because it’s 1DN for you to take the eggs while the mother is there, your chatzer
can’t be koneh for you either. However, if you get the bird to fly up above the nest a
bit 1K 97V), then your chatzer will be koneh the eggs, and the mitzvah no longer
applies. All this is paskined in SA 2. [See below that RAW thinks this no longer
applies.]

a) In the case where the bird lifted a bit, Shach 5 argues that the bird lifting up by
itself is only if it flies enough away that it’s 77> NNNnN KX, per seif 4, that this is
how you fulfill the mitzvah of shilu’ach. Otherwise, once you start the process,
you’re still doing/chayav in the mitzvah of 1pn m>w and mimeilah you can’t be
koneh the eggs. Lifting a little over the eggs only helps if it does so on its own.

3. Shach 3 argues if a bird regularly lives with people and makes its nest in your 1xnN
nnnwnn, that’s also considered mezuman. Zaki explained that’s not considered
as if the bird was 12 7.

Once the above condition is met, SA 3 says one is 2N in just about any place.

Whether it’s in a »’’1 or a 1”’N1, in a nest on the sea or anywhere else, including on top

of someone or an animal’s head.

Il. Where is the bird relative to the nest?

A.
B.

The bird has to be on the eggs, though and not to the side of them (SA 12).
If the bird is hovering over its nest, and not touching the nest, one is LA as well, since
that’s not called nx11 (SA 11).

IV. There are also rules about the eggs and chicks, all paskined in SA 7.

A.

If the eggs are non-viable (MMM / KNP 12 1KXD), the Mishnah says that there’s no
mitzvah. [See Tifferes Yisrael for a long discussion about how the word “mirn” must
mean spoiled and not only that they aren’t fertilized.]

Chicks need to be able to be taken 02525 X)1 79, so if they’re treifos, there’s no
mitzvah.

If the chicks are able to fly on their own, there’s no longer a mitzvah to send away the
mother first.

Shlluach Haken on Shabbos

Chasam Sofer 100 paskins that it’s 11DN to do this mitzvah on Shabbos if one doesn’t
want the eggs/chicks; a) According to the Zohar, we aren’t supposed to cause crying on
Shabbos (V’’¥), and b) according to nigleh, you’re being 71X X5w 112ONNN, especially
since you can’t be mekayem shilu’ach in the way that Rambam says to do so, as it’s a
problem of tzeidah or muktzah.

A

RAW thinks you could be mekayem this on Shabbos. He notes the Chasam Sofer
saying we can’t cause tza’ar to n’’apn on Shabbos is a big chiddush, and doesn’t think
even Rambam would say you need to grab the animal, but just to touch it, as noted
above.

Note that it seems Chasam Sofer was only talking about doing it for no reason, and
saying why he thought that was a problem. If one wanted the eggs, it’s not clear to me
even he thought this would be a problem.
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How to send away the mother?

SA 4 spells out, based on Chulin 141b, that you need to send the bird far away that it’s

1T NN M. If it just lifts up a bit, you haven'’t fulfilled the mitzvah. See there that you also

can’t cut off its wings before sending it away, based on the gemara there.

A. It’s 11DK to take the mother alone, even if one doesn’t take the eggs/chicks (SA 5).

Chasam Sofer OC 100, Gra on seif 4 + ARUH 6 note there’s a machlokes Rashi +

Rambam about how to be mekayem shilu’ach haken. Gemara 141b says Nnnbwn *Nna

and has a machlokes if it’s N"2212 or N9aNA1.

A. Rashi learns this just means they’re having a machlokes if you’re mekayem shiluach
haken if you snip its wings off first (i.e. is its ability to run away n2a12 sufficient).

B. However, Rambam Shechita 13:5 learns this is saying how to do shilu’ach, that you
have to actually grab it by the wings as part of the process of sending it away.

1. RAW argues even Rambam doesn’t mean you have to literally grab it, but just to
touch it in order to fulfill the mitzvah; it wouldn’t make sense that you need to grab it
as part of the shiluach, as that’s the opposite of what the definition of shiluach is.
He thinks that’s so vwa that he’s matmihah on the Chasam Sofer who thinks it’s a
muktzah or tzeidah issue on Shabbos.

a) However, His bwa doesn’t read well in the Rambam who says to be “ochez” it.

b) [think the bwa might be that Rambam thinks you have to grab it Davka because
he thinks it’s a Nwy5 p1n1; you already own the bird (be’issur), so you now have
to actively send it away. If you never had ba’alus, this indeed would be strange.

c) [See also Birkei Yosef who quotes from earlier sources that when one grabs the
bird (like the Rambam), one should have da’as not to be zocheh, so that one
doesn’t run afoul of the lav of taking the mother first.]

C. However, Tur + SA 4 don’t even quote the shitas HaRambam that you have to actually
grab it, which is a bit of a peleh.

1. Further, Chazon Ish 175:2 writes without noting any disagreement that you’re yotze
however you’re megaresh the bird: ,nN5w5 n’y T2 NN, DX MO'wa KMpal ')
n1any v nwanw X, [Unclear how he deals with the Rambam.] Torah Lishmah
278 similarly says you can even just make noise to bee mafri’ach them, and doesn’t
even mention the Rambam, and Yam Shel Shlomo Chulin 12:7 writes all the
mechabrim are sosem like this second bwa of Rashi; none of them quote the
Rambam!

a) RAW: They must have thought Rambam was just giving practical Eitzah on how
to get the bird to fly away, but not that this was actually necessary to fulfill the
mitzvah (very dochak, y'’X1). He notes that Gra + Chasam Sofer though read it
as a machlokes, as noted.

If one sends the bird away and it comes back before one takes the eggs or chicks, one

now has a mitzvah to do it again (SA 5). [Shach 10 + Taz 7 both note that if the nest was in

a private reshus, you wouldn’t have a mitzvah a second time, since the person’s chatzer is

immediately koneh the eggs for them.]

A. See below for whether you were mekayem the mitzvah at all in this case. If you are, and
you think there’s a mitzvah when you don’t want the eggs, one could shoo away the
mother bird, and the next person could do the mitzvah again.

Is there a Mitzvah even if | don’t Want the Eggs?

Does one have a mitzvah to go and send away the mother even if they don’t have any
interest in the young or eggs?
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A. In the Rishonim, there are many ra’ayos that you don’t need to:

1.

As noted, Rambam in the Koteret (02221 Sy NNp> DX DXN NYWY) and throughout

makes it sound like it’s just Nwy> pn1, and there’s no 11N until after you violate the

lav (like N5 1N NX 2'wm). He starts the halachos in Perek 13 all about nituk

la’asseh, and never mentions a m>'w mxn beforehand. Finally, Rambam SHM

Shoresh 6 spells out that some mitzvos asseh are 1> 1nTp, and gives the example

of Nbwn nYw. RAW makes these points — there’s no asseh for the Rambam until

after you violate the lav.

Similarly, Rashba 1:18 quotes the Ri Ben Palat that we don’t make a Bracha on this

mitzvah because it’s N71'2y2 12y 2”’KX MN"PY X’K. Ran Chullin 141 says the

same.

Chiddushei HaRan 139a3 + Rabbeinu Bechayei AHT say explicitly you’re only

2N if you want to take the Banim.

Similarly, Meiri4 learns the gemara explicitly rejects that one would have a mitzvah

to send away the mother when one didn’t want the children

See also below that RSZA, Ha’emek Davar + RAW prove that Tosfos + other

Rishonim in Kiddushin 34 hold this way from their question about why women

aren’t chayavos in Shilu'ach Haken just from the lav alone.

a) According to all the above, there’s no mitzvah to go and do 1pn m>w just for
the mitzvah.

B. Despite the above, the Acharonim debate this question:

1.

The Chavos Ya’ir 67 is the first to discuss, and he concludes it’s a machlokes
Rishonim, and one should at the very least be 1NN like any other 'MXT pap. He’s
quoted by both the Pischei Teshuva and RAE beshem Chacham Tzvi without any
cholkim.? This is also the approach of the Birkei Yosef 292:8 (based on the Ari),
Chacham Tzvi 83, ARUH, + others.

On the other hand, a number of acharonim argue one is VA, and maybe even
shouldn’t do it, including the Chasam Sofer 100, Miknah Kiddushin 41a, Avnei
Nezer OC 481:6, Chofetz Chayim Mitzvos Katzar 74, + Meromei Sadeh 139b
(who says this is in fact the minhag). Chazon Ish 175:2 paskins this way,® and this is
also ynwn from RSZA in Minchas Shilomo 2:100

It’s noteworthy that the machlokes is really nxpn SX n¥pn n; according to some,
you have a 21N to do so at least midin safek deoraisah lechumrah. According to
others, not only is there no 21'N, but it could actually be 75 X5w n1rax and
NINMIINT N'’2YX to do so!

C. Psak halacha:

N TNy LYP 9T 151N N2PN "1 waTn 8
NYwHNn Mva DAN NPY NXT XD DN N 1OY NOLINN M¥N MN N MOY DA

1D 0NN DX DLW 1P 1Y KX OXRY 9", 71NN AMND PIX XN MY NN 1PN MY mxn' 4
D IMNIY DPITD INTIYID KOX ,MYIN DN T MXA INNX ATNWAIN , DN MW Myn 07pd

SN

5 |t’s a peleh that the Pischei Teshuva doesn’t quote the Chasam Sofer’s teshuva at all.

6 R’ Chaim Kanievsky in Orchos Yosher in mxn Sw nnnv (pg. 342) quotes that the Chazon ish
tthought one should try and be mekayem every mitzvah at least once, except for \pn m>w,
since X1 1VYM when it said Nax \p X1 0.
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As noted, Chofetz Chaim, Chazon Ish + others think you have no reason to do it.

This is how Rav Bednarsh paskins.

RAW?: Better not to shoo away the bird for no reason, but if you have a bird near

your property and you’re worried about bacteria or you want it away anyways, then

do so in a way which is mekayem the mitzvah and have the kavana leshem mitzvah.

a) [RAW thinks even if you don’t want the Banim, assuming it’s not due to
achzaryus, one still gets a mitzvah kiyumis 122y 52321 by shooing the mother bird,
like Shechita is a mitzvah even if you aren’t hungry for meat.]

Rav Shmuel Kamenetsky (Am Hatorah Journal 5:7, pg 12) recommends trying to

perform the mitzvah at least once.

Il. Some of the ra’ayos to each side:
A. Chavos Ya’ir main ra’ayah is from a gemara on 140b: The gemara has a question when
you have two layers of eggs and the mother is on top whether the 2nd layer is a
chatzitza. What’s the gemara’s question?

1.

2.

Rashi says the question is that when you’re mechaven to take the bottom eggs, do

you have a mitzvah to do shilu’ach hakein or are you 1ba from the mitzvah.

Tosfos though learns the question is whether it’s 1NN to take the bottom eggs

prior to doing m>w.

a) The simple vwa is that it’s muchach from Rashi | have no mitzvas shilu’ach
unless | want the eggs; if | did, who cares that I’'m mechaven for the bottom
eggs, | should still have a mitzvas shilu’ach because the bird is on top of the 2nd
layer of eggs! From Tosfsos who doesn’t say the shailah is about whether you’re
Ma from M> W (but just whether | can take the bottom eggs before doing
shilu’ach,) it could be there’s still a mitzvah.

(1) Meromei Sadeh 139b says exactly this.

(2) In contrast, the Chavos Ya’ir thinks the ra’ayah is exactly the opposite. He
notes that Rashba understood Rashi to mean that I’m taking the mother
bird in this case, and the shailah is that if | want the bottom eggs, can | take
the mother bird as well (it’'s not muchach in Rashi this way at all, but Rashba
definitely learned this way). The Rashba is masig that of course that’s 11DN,
since you aren’t allowed to take the mother bird alone, even if not taking any
eggs. [See Shach 14 who reads like us/Meromei Sadeh, and not like the
Rashba/Chavos Ya'ir.]

(@) He argues that Tosfos who said the shailah is whether you can take the
bottom ones must think that there’s not a mitzvah to do 1pn Mm>'w for no
reason. If he thought there was such a mitzvah, what’s the shailah about
taking the bottom ones - even if you do so, you'll still have to shoo the
mother bird away right afterwards due to the top ones! The obvious
dechiya of this is that there’s still a ma Xpa) for whether it was 1mn to
take the bottom ones first, so not sure why he thought this was a
ra’ayah. Meromei Sadeh says he was 7a1n the Rishonim from their
intended kavana

B. Chulin 139b says y11xn1 X1p? 12 5/n 0N2a M 7101, Chavos Ya'’ir + Chacham Tzvi
both ask that if there’s no mitzvah to just do this mitzvah, what’s the X1 that you’re
supposed to go D IN21? It must be there is a mitzvah, and the Torah is being wTnn that

DM2Y X"NWI NHYY KD 1721 1pAN NTYW 1V MO 1P RXN OXT Y0 Nk "y mwm 7
D) WYN DvN IpYDY NI N"NYAY DIpNna 171 102 NDAINIA INYNA DN DAN 9TV N'"Nien
;NN W 2"N02 21N 1K DN QNT MXN DWY 1M NMINAN D1'P 191N WY 'R 1721 MYTm

T2 p"MN
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it’s not a mitzvah you need to search out, but when you happen upon a M1a'x 1p, you

should do the mitzvah. ARUH compares it to the mitzvah of NnTax nawn - there’s no

mitzvah to go looking for aveidahs, but you have a chiyuv to pick it up once you see it.

1. Meromei Sadeh thinks 1’1NN this is a good ra’ayah, but the gemara elsewhere
darshins 11mY L1a XIP? 22 specifically because it’s clear our Mishnah doesn’t hold

this way (see below)

2. Chazon Ish 175:2 also says there’s certainly no 21'n, and argues the X1 in our
gemara is that you should have to try and fulfill this mitzvah at least once in your life.
(>ax ,Mm>w mxn DMPY 1N 'K DYA 21N DTN DI NN DN NN 1I1PINK NN
D20 NPY NI DX P11MP KD XIp? D RAwN).

a) RAW: Unclear what this X’ 11 is: Where else do we find a mitzvah you have to
do once in your life?

3. Meiri8 writes the N1 is that you should decide to take the Banim even though you
don’t need them in order to do the mitzvah, 5’/np that you only need to do the
mitzvah if you want the children. Chazon Yechezkel Chulin 10:pg. 39 says the
same.

C. Mishnah says the mitzvah of 1pn M>'w only costs an 10X (the price of the bird). If it
were true that you have a 211’ to do this when you have the opportunity, why don’t we
sayit costs a lot more due to bittul melacha involved? Chasam Sofer + Meromei
Sadeh both bring this as a ra’ayah that it must be the only possible loss involved is the
mother itself, because you were going to take the time and energy to get the eggs/
chicks anyway.

D. Chasam Sofer notes that according to the Chachamim that the asseh is 185 'pA1n15
NI'NT NN, it can’t be there’s a mitzvas asseh to send away the mother, as the whole
asseh is just to fix a case where you already did the Issur! [See above for more on this,
and that SHC clearly didn’t learn this way.]

E. Chazon Ish 175:2 brings a ra’ayah from 141b where Shmuel told Rav Yehuda that
before buying a 7121w (dovecoat) from someone, knock on the nests so that the birds
jump, and the seller will acquire all the eggs before you buy the 7211w from him.

1. Chazon Ish notes it can’t be that’s a mitzvas shilu’ach, as the birds which jump are
still within your ability to capture. Rather, this was just an Eitzah to cause the seller
to be koneh the eggs with a kinyan chatzer. He argues that you see there’s
nomitzvah to do shiluach hakein without needing the eggs, or Shmuel would have
advised Rav Yehuda to do so. Further, he notes that various gemaras which assume
one should leave the birds of a 721¥ alone due to darkei shalom must assume
there’s no mitzvah deoraisah, since we wouldn’t waive a mitzvah deoraisah because
of darkei shalom.

F. Darshinan Ta’ama Dikra becomes one of the reasons to paskin:

1. Chavos Yair argues that based on the Zohar’s reason, it makes sense to do m>w

17D ONAN DX DLW 1P 1Y KXY DRY 9", NN AIND PN XY YN NN PN MW myn' 8
D IMMNIY DMPNITY INTIRIY KOK MY DN T MXA INX TNW AN, DX MW Mxn D"pH
SN
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2. In contrast, Chasam Sofer? says that according to Rambam and Ramban’s reason,
not only should there not be a mitzvah, but it’s the opposite of the ratzon haTorah to
capricously shoo away the mother bird when there’s no to’eles for people. That’s
just Mm™Mrax and o N "Hya .

a) He then notes the gemara in Chulin 138b clearly doesn’t assume the Zohar’s
reason, as the first Amud in Shilu’ach Haken says that the Mishnah which says
that it applies N2 921 X5w )2 N'an a5 112 teaches no chiddush. According
to the Zohar that the whole reason for the mitzvah is to be me’orer rachamim
about the jewish people’s status in galus, there’s a big chiddush that it applies
even Nan 1ab! He says we therefore paskin the Rambam + Ramban, since
MINDI1 POY 11D 1)K ,ANDIN DY 12N A0aT 00,

b) He notes that we regularly don’t say X1pT Xnyv 12w, but here where we
paskin like R’ Shimon and not R’ Yehuda with respect to whether the asseh is
NIPWN NYW or 1RY ypinaY, it’s OK to darshin ta’ama dikra.

G. The SHC might imply there is a mitzvah, as he thinks the words 75 Nnpn 02N NN are
extraneous to teach a segulah for banim. Why not learn simply that there’s only a
mitzvah when one wants the children?

1. Chasam Sofer addresses this and argues even without a pasuk, it’s a Xn5>m
NLWAT that the Torah doesn’t want you to capriciously torture the mother bird and
shoo her away, so we’d know even without 72 Npn D'2nN that you shouldn’t do so.

H. RSZA 2:100, RAW + Ha’emek Davar on Devarim 22:6 bring a ra’ayah from Tosfos +
others on Kiddushin 34a, where the Rishonim ask why we need the gemara to be
2NN women because it’s an XN 10T 1’RY NwY; why not be 2 1in them because a

lav is written?

1. RSZA + RAW spell this out — if the asseh teaches me that you’re 21 to go trying to
do this mitzvah, then why would | think the lav alone would suffice to teach this —
that just teaches not to take the mother, but not that | have to try and do this
mitzvah! You see Tosfos + others there assumed there’s no bittul asseh unless |

take the »"2n Yy DN, but there’s no 21'N to just shoo away the mother for no
reason.

MIrOX XOX DN NOYWH 21NN 1°KT XWam KXY ,0029 X 12N DNT IXIAN A Dy ad nam @
YD 121 Sy 01N Oy WD NPITIND DNXY D120) NATTR IR KOW Ty Mipnay ,Tay ')
TNNED XIN DX N"2 5V N1 van KOY "IN 2NoW KOX  RDMIINT NV 1YX1 N"a Yyn DRN
072 YYn DRN PO T XN DMIOX D22 PIX 1R DTN TNXD X DX DN ,DTRN

DX ,NM2 YV NNDWY XX NOH 1Myd DXN MO 'wa 17mirn 'D DY Dyv 07D "N "wna DInx 10
DX IDANT ,NPITON DIWN X2 199 N2 Y NRDW NnX MmN 1O T2 1p INK ITRY Mxn 12
DN "D XY I"WIDTD"Y IN .MXN TN w'On ,N"va Y DMy MmN Iyan XD DTX DIXIN TN
NINDT INOYI MT 21100 DV P'NNaw N N ,D7P P'"RNA RPN NN 5"nd nT
T2 PINTI DN 1M NN XN 12N 11NN D"YH w'om NNy 01an DX "Mmndwa nnp
2N 192 XOYN NN 92 INT[2"Y N"Op]1pn MW 2"1 2"K XDWH mM1mynn XX n'nT
TILX XD NAN 192 K"TD MNT "D X271 NN KN DY LR TN XYW XNinw D'wa 9D
PDY 1Y 'K 1NDIN DY NYAIN 0T M T LOMIN M YD KO OTD'W 2"VYNR D" nbwd
221291 115 MY M Manpaa

T RAW writes that he’s surprised that Chasam Sofer paskined based on X1pT Xnyv 12'wAT; it
seems that it was only Xn5mT X115, That doesn’t seem to be the case from the Chasam
Sofer inside, who explicitly states why he thinks we’re NApT XNy 12'wAT in this instance.
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Do you Need to Take the Eggs/Chicks to Get the
Mitzvah?

I. Do you need to take the eggs to get the mitzvah?

A. Chacham Tzvi 83 says no, and 72 Npn DYamM is a reshus, like TMayn D' nww. He
argues this from the language of “N5w5 2N 02N NX NYWnN DRN DX 5L 1IN
which he thinks implies one gets the mitzvah since it didn’t say “m>w nnxn D»p x5
wn.”

1. Chasam Sofer 100 notes that it’s clear the SHC thought the same way, as he says
72 NpN D220 NN is extra to teach a segulah that you’ll have children. If it was
teaching that you have to take the children, it wouldn’t be extraneous.

B. However, ARUH 4 recommends being 1"MNn nonetheless to be mekayem the NIp
1'N2T2, especially since a) a reshus in the Torah often means it’s still a mitzvah (don’t
understand why this is relevant; no one ever actually used a Lashon of reshus), and b)
The reasons for the mitzvah given mean you should Davka take the children. [Don’t
understand this - lichorah that’s only true for the Zohar.]

If | was Already Koneh the Bird/Eggs, Can | Be Mafkir
Them and Get Another Mitzvah?

I. Does being mafkir the \p help after you’ve already shooed away the bird and were koneh
the nest/eggs automatically?

A. There’s a machlokes acharonim whether hefker will make this work: Hisorerus Teshuva
2:37 thinks one could be mafkir domesticated birds in their reshus and get the mitzvah
again.

B. In contrast, the Imrei Yosher 1:158 proves from the language of the Mishnah and
gemara that this isn’t the case: The Mishnayos use the word Mezuman (as opposed to
hefker), the gemara can’t come up with a n’’2'n for 7"a5 being relevant unless you
owned the bird and it ran away. He further notes that the Meleches Shilomo on
Mishnayos says that being mafkir will be insufficient.

1. [Imrei Yosher notes it’s unclear if he means that if one were mafkir before the bird
laid eggs that this would suffice, or that even then you’d be mva. RSZA 2:100 reads
like the first way. Either way, if the bird already has the nest, being mafkir after you
were koneh certainly won’t help.

2. RAW argues that R’ Meir Arik is mistaber, and adds that the language of the gemara
on 139b that 1n'2 T1N2 121p is always ML3; further Rashi there 712 1P KW 1’7
seems clear that there’s two different peturim — kinyan, and mezuman. If you have
either one, there’s no 11'N. RSZA says the same.

3. RSZA 2:100 says it’s v1wa that if a bird is domesticated, there’s no 1pn Mbw
irrespective of your ownership. This whole shailah is only relevant by a bird that’s
not domesticated, but which you were already koneh the eggs when it flew away.
The shailah then is whether hefker works, and RSZA also thinks there’s no 21'n; the
fact that you could be koneh at any point.

C. RAW notes that if hefker works, you don’t even need to be mafkir, since no one wants
their chatzer to be koneh the eggs or nest, which just spread diseases and pests. See
BK 29b that 105 1pan *pax 0551 DND, and it’s not N> XM for one’s chatzer to be
koneh for them.
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D. To summarize: If you have a domesticated bird, it seems L1wa from all the mekoros that
being mafkir it won’t help (unlike the His’orerus Teshuva). If you have a bird you shooed
away, and we’re dealing with a question of whether being mafkir the eggs will help, it’s
not L1wa in any direction.

1.

RAW argues that you wouldn’t have been koneh the eggs anyway, since you have
no desire for them, and we wouldn’t say 12 N)1p DTN YW 11¥N here, so there’s no
need to even discuss hefker.

Imrei Yosher seems to think it's 15N on whether you know about the beitzim and
have access to them; once you have access and the mother isn’t on them, they’re
considered mezuman. I’'m not sure how to apply this, since once the mother is back
on them, lichorah they’re not mezuman again.

RSZA thinks that if it’s in your house (even if not domesticated), there’s no mitzvah,
as that’s considered mezuman. However, he’s mechalek between in your house or
porch, and on the outside of a window or on the gutter, which he says is not
mezuman. It sounds like being mafkir afterwards would work in this case.

Bracha on Shiluach Hakein

In Rishonim, there are deios in each direction:

A. Temim Deim 179 and Roke’ach 366 say to make a bracha.

B. Rabbeinu Bechayei 22:7 + Meiri Megilla 21b 1)A82 122 N"’T says we don’t make a
Bracha (amongst a long list of mitzvos asseh we don’t make a Bracha on), as does the
Shu”T HaRashba 1:18 (since he thinks it’s only a nwy> pnn o).

The Pischei Teshuva 2 quotes the ‘2 "NT KND who says one doesn’t make a bracha in the

case of NWYY pnn XY, but when doing the mitzvas shilu’ach without violating anything,

one would make a Bracha. However, Toras Nesanel 9 says not to make a Bracha, since
maybe the eggs will be inviable (M1rn) and one shouldn’t make a bracha misafek.

Similarly, Binyan Tzion 14 says you can’t misafek, since the mother might fly away on its
own before you approach it.

1.

2.

3.

ARUH argues strongly that we should make a Bracha, and we don’t need to worry
about MmN D'x'2. However, most poskim say not to, or to do so without Dw
maon.

Beis Lechem Yehuda on seif 1 says to makemthe Bracha without Shem umalchus
because of the machlokes. This eeems to be the concnsus.

The Bracha would be “1pn N5w5” according to Rav Chaim Kanievsky in Nachal
Eitan 5:3:1.

B. The PT 2 quotes the ™NT XnND that one might make a shehechiyanu since it’s a mxn
which rarely comes up. However, Birkei Yosef there + ARUH 10 say not to, per Shach
YD 28:2 + others.
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